July 31, 2011
Water Docket
U.S. Environmental Protection Agency
Mail Code 2822T
1200 Pennsylvania Ave, N.W.
Washington, DC 20460
Attention: Docket ID No. EPA-HQ-OW-2011-0409
RE: WEF Comments on Waters of the United States Guidance Document
The Water Environment Federation is pleased to submit comments on the
proposed Waters of the U.S. (WOTUS) guidance document titled Draft Guidance
on Identifying Water Protected by the Clean Water Act (Guidance) jointly released
by EPA and the United States Corps of Engineers (USACE) on May 2, 2011.
These comments, developed in consultation with a workgroup of WEF members,
are provided below.
Formed in 1928, WEF is a not-for-profit technical and educational organization
with 36,000 individual members and 75 affiliated Member Associations
representing water quality professionals around the world. WEF and its Member
Associations proudly work to achieve our shared mission of preserving and
enhancing the global water environment.
WEF supports the development of the Guidance by EPA and USACE, which
seeks to clarify recent Supreme Court rulings on the determination of
jurisdictional WOTUS in an effort to protect the nation’s water resources from
impacts of development and other alterations. WEF believes the protection of
critical waters, such as headwater streams and waters that serve as a drinking
water source, not only enhance the water environment, but are beneficial to the
economic and social well-being of the nation.
Eighty percent of total stream miles in the U.S. are considered first order, which
are otherwise known as headwater streams, and these streams provide habitat for
aquatic biota that are critically important to the overall health of riparian
ecosystems across the country. Also, this resource is most directly impacted by
development and alterations to the stream corridor by the removal of riparian
wetlands, the filling in of stream valley and floodplains, and the hydrologic
alteration of streams through the channelization of piping of naturally flowing
waters. The protection of headwater streams from such alteration will help ensure
overall watershed health is protected.
While WEF supports efforts to clarify jurisdictional determination, it is unclear
whether this goal is fully achieved through the release of this Guidance.
Therefore, WEF is pleased that EPA has committed to formal Rulemaking on this
matter. The rulemaking process allows for input from all interested parties and
stakeholders, which could strengthen the technical basis of the regulation. Also, a
formal rulemaking will provide clarity to localities when moving forward with the
development of tools to assess WOTUS. This increased certainty will also enable

local government and water utilities to plan and implement projects that may be impacted by a
WOTUS jurisdictional determination.
While WEF does support both the Guidance and the subsequent Rulemaking on WOTUS, we do
so with the understanding that exemptions existing for drainage ditches, swales, reservoirs,
ponds and similar man-made structures that serve as important water infrastructure elements will
be preserved in a manner consistent with Clean Water Act. These features provide critical
services to the drinking water, wastewater and stormwater sectors, and regular maintenance is
needed for these elements in order to protect water resources. WEF members identified the
following specific questions about the impact of the draft guidance on these man-made
structures:
Section 3: Significant Nexus Analysis
The Draft Guidance states that, "function of waters that might demonstrate a significant
nexus include sediment trapping, nutrient recycling, pollutant trapping and filtering,
retention or attenuation of flood waters, runoff storage, and provision of aquatic habitat,"
and, "a hydrologic connection is not necessary to establish a significant nexus, because in
some cases the lack of a hydrologic connection would be a sign of the water's function in
relationship to the traditional navigable water or interstate water, such as retention of
flood water or pollutants that would otherwise flow downstream to the traditional
navigable water or interstate water."
Question: This language suggest that stormwater controls may be linked to WOTUS
through the test of a significant nexus as listed above. Is this the intention? It is not
reasonable for stormwater controls that trap sediments and pollutants and attenuate flood
waters to be considered a WOTUS.
Section 4: Tributaries
The Draft Guidance states that "non-tidal ditches (including roadside and agricultural
ditches) are also not tributaries except where they have a bed, bank, and ordinary high
water mark; connect directly or indirectly to a traditional navigable or interstate water;
and have one of the following five characteristics:
- natural streams that have been altered (i.e., channelized, straightened or relocated);
- ditches that have been excavated in waters of the US, including wetlands;
- ditches that have relatively permanent flowing or standing water;
- ditches that connect two or more jurisdictional water of the U.S.; or
- ditches that drain natural water bodies (including wetlands) into the tributary system of
a traditional navigable or interstate water."
Question: How is "indirectly connected" defined in the statement above? Is this defined
as a "significant nexus" connection? If so, it would seem that stormwater controls (i.e.,
water quality ditches, etc.) and conveyance channels that route stormwater/flood flows
could be interpreted to have an "indirect" connection to a WOTUS, and therefore, be
considered a WOTUS. If interpreted in this fashion, the Guidance would be inconsistent
with existing exemptions for such features.

Additionally, how is "relatively permanent flowing or standing water" defined? Does
this mean that waters that are determined to be perennial fall into this category? If so, is
there a metric that is provided to determine perenniality, or is that up to states to develop
these criteria?
We request that EPA provide additional information to clarify these questions, either as part of
this Guidance or as part of the planned Rulemaking.
WEF appreciates the opportunity to provide these comments and hopes that they will be helpful
to EPA. We would be happy to provide additional information or clarifications.
If you have any questions, please contact Seth Brown, Public Policy Manager and Stormwater
Team Leader at (703) 684-2423, e-mail sbrown@wef.org.
Sincerely,

Tim Williams
Managing Director, Leadership and Public Policy

